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A Comment on GS Misc 1339 

 

The decision to propose new Prayers of Love and Faith set out by the bishops in GS 

2289 is based on legal advice provided to the House of Bishops by the Legal Office of 

Church House and summarised for General Synod in a Legal Note: GS Misc 1339.  

In the short time which has been available since the publication of these two 

documents we have been consulting widely with leading legal practitioners, judges 

and academic lawyers in the fields of family and ecclesiastical law and beyond.  In this 

note we have sought to distil the most salient points of their thinking and 

analysis.  Needless to say, we are neither purporting to offer nor offering legal advice 

to Synod, but we believe that the Legal Note raises issues and questions which require 

careful consideration by Synod. 

Members of Synod need to be aware that the claims made in the Legal Note are 

problematic. At the very least, the interpretation of recent legal developments set out 

in it is controversial; there is also a strong possibility that it is legally mistaken. This 

uncertainty is not trivial because it exposes the clergy to the risk of litigation should 

they rely upon it. We find it surprising that the Legal Office has not drawn attention to 

the uncertainty and risks, particularly since the Note also represents a departure from 

its own advice provided in 2016 and repeated in 2018. 

(1) The Legal Note may overstate the distinction between marriage for the 

purposes of the general law of England and Wales, and marriage for the 

purposes of the law of the Church of England. 

The Note claims that since the Marriage (Same Sex Couples) Act 2013 came into 

force on 13 March 2014 there have been two completely different legal institutions: 

‘civil marriage’ (a status conferred by the law of England and Wales) and ‘Holy 

Matrimony’ (a status conferred by the law of the Church of England). As Canon B30 

makes plain, ‘Holy Matrimony’ is simply another name for marriage as understood by 

the Church of England.  This is the foundation on which the Note concludes that it is 

possible to bless “the couple and the good in their relationship” in the case of a same-

sex couple who have entered into a civil marriage, so long as such a relationship does 

not purport to be Holy Matrimony.  

The law of the Church of England is part of the law of England. While it is true that 

English law now expressly recognises the lawfulness of two definitions of marriage 

(one for the purposes of the general law, the other for the purposes of the law of the 

Church of England), the relationship between the two definitions is very close.  

Persons entering Holy Matrimony in a Church of England ceremony (i.e. according to 

the rites of the Church of England) are thereby also civilly married.  An existing civil 

marriage remains a bar to Holy Matrimony.  From the perspective of English law, the 

introduction of same-sex marriage made no change to the legal status or effect of a 

civil marriage between those capable of entering that state before the 2013 Act came 

into force.  The language of ‘extending’ marriage is used in the Act, and it has been 

reiterated by the Government and the Supreme Court.  Although the Marriage (Same 
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Sex Couples) Act 2013 represented a major departure from the understanding of 

marriage set out in Canon B30, departures are not wholly novel.  At various points 

over the last century, there have been some couples who have been unable to marry 

according to the law of the Church of England who have been able to marry by civil 

ceremony.         

If the Legal Note is correct, it would seem to follow that since 2014, it has been unlawful 

for clergy to use the Order for Prayer and Dedication after a Civil Marriage (also 

commended for use under Canon B5).  This service clearly implies that by entering 

into a civil marriage, the couple marry in the view of the Church of England.  They are 

already ‘husband’ and ‘wife’ at the commencement of the liturgy.  If the premise of the 

Legal Note that there are two completely separate institutions is correct, it is unlawful 

to conduct a service which claims that a civil marriage is effective to bring about a 

marriage as understood by the Church of England (now referred to as ‘Holy 

Matrimony’).  This surprising conclusion suggests that the premise that there are two 

completely different legal institutions is mistaken.  

An alternative view is therefore that far from being distinct institutions, ‘civil marriage’ 

and ‘Holy Matrimony’ are respectively wider and narrower legal conceptions of the 

same legal institution.  A couple who are capable of entering Holy Matrimony and who 

enter a civil marriage are thereby also entering Holy Matrimony for the purposes of the 

law of the Church of England.  Civil marriage according to the law of England and 

Wales is an institution capable of being marriage according to the law of the Church 

of England.  

(2) The Legal Note may understate the circumstances in which a form of service 

is indicative of a departure from the doctrine of the Church of England in any 

essential matter.     

It is unlawful for any member of the clergy to use a form of service under Canon B5 

which indicates a departure from the doctrine of the Church of England in any 

essential matter.  The Legal Note suggests that the form of service ‘must not explicitly 

or implicitly treat or recognise the civil marriage of two persons of the same sex as 

corresponding to Holy Matrimony.’  

This test has been understood by the Legal Office and the House of Bishops merely 

to set conditions on the form of words which may be used in any liturgical setting: the 

couple are to be blessed primarily as individuals, there should be no suggestion that 

the relationship between them is one of Holy Matrimony, and there should be no 

suggestion that their relationship is sexual.  Some senior bishops have read the test 

even more narrowly: the only condition is one of correct classification.  On this basis, 

a same-sex couple in a sexually-active civil marriage could be blessed as such, so 

long as one notes that their relationship is distinct from that of Holy Matrimony. 

It is an unduly narrow interpretation of the proposed test to focus solely on the form of 

words adopted.  It is well-known that words take their meaning from the context in 

which they are applied.  Indeed, the fact that the Legal Office takes comfort from the 

fact that “a sexual relationship is not inherent in a same-sex marriage, any more than 

it is in a civil partnership” indicates that the Legal Office are alive to the possibility that 
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some facts beyond the words themselves could affect whether the use of the words is 

permitted.  The crucial question is: what contextual facts are relevant?  No exploration 

of that question has been offered in the Legal Note. 

Prayers of Love and Faith offered for any couple on the occasion of their civil marriage 

necessarily imply approval and celebration of their decision to get married.  It is 

therefore not possible to assess whether the requirements of Canon B5 have been 

met unless one also specifies the contexts in which the proposed form of words may 

legitimately be used.   This suggests that the Legal Office’s advice that the draft 

Prayers of Love and Faith comply with B5 is premature and that, as a minimum, the 

legal question can only be considered when the rubric governing the proper use of the 

prayers has been developed and published. 

All this alerts us to the possibility that the test proposed by the Legal Office may itself 

require reformulation.  One approach might be to seek clarification or modification of  

the words “as corresponding to Holy Matrimony”.  These words are capable of more 

than one interpretation, such as “an instance of Holy Matrimony” or “morally equivalent 

to Holy Matrimony” or “essentially comparable to Holy Matrimony”. However, 

consideration must be given to the possibility that the test needs more substantial 

reformulation.   

If an opposite-sex couple starts cohabiting, or a man enters into a polygamous 

relationship in a jurisdiction in which that is permissible, there would be a clear 

departure from the Church’s doctrine of marriage.  As a matter of substance, the 

parties would be behaving as if they were married without actually being married as 

the Church understands marriage.  The correct test as to whether prayers may be 

used may therefore be better formulated as whether the form of service or the 

circumstances in which it is adopted expresses or implies approval of the decision 

of a couple to live together as a married couple while not in Holy Matrimony.     

Since the passage of the Marriage (Same Sex Couples) Act 2013, the legal concept 

of ‘living together as a married couple’ has extended to same-sex couples.  Social 

change is reinforcing this extension as it is with related terms such as ‘husband’, ‘wife’ 

and ‘spouse’.  Whether any couple who are not legally married are living together as 

a married couple is a complex question of fact and reputation.  Offering Prayers of 

Love and Faith for any couple who are living as a married couple (whether in a civil 

marriage or not) while they are not in a relationship of Holy Matrimony implies approval 

of their marriage-like relationship and risks creating confusion over the Church’s 

doctrine of marriage.  It is also indicative of a departure from that doctrine.          

(3) The Legal Note fails to explain the implications of the legal uncertainty 

surrounding the position it adopts, or to suggest ways of resolving such 

uncertainty. 

The alternative views set out in points (1) and (2) above do not need to be correct.  If 

they are reasonably arguable, they result in uncertainty.  The Legal Note does not 

draw attention to the doubt surrounding the interpretation of the law on which it is 

based. It therefore fails to consider the implications of such uncertainty. By 

commending prayers for use under Canon B5, the House of Bishops leaves the choice 
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whether to adopt such prayers up to the individual minister with cure of souls. The risk 

that the adoption of prayers in some circumstances is unlawful therefore falls solely 

on the shoulders of the individual member of the clergy. Given the highly contentious 

nature of the question at stake, one might think that this is incautious and unfair.  

Such uncertainty may eventually be resolved by litigation and authoritative court ruling. 

This would be costly, both financially and emotionally. General Synod may consider 

that it would be wiser to seek to pre-empt such arguments by determining for itself 

whether a set of proposed prayers and accompanying pastoral guidance is compatible 

with the doctrine of the Church of England under Canon B2.   
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